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Cemeteries 
Pose Special Title Risks
Barry Sloop 
Vice President – Counsel 

Amongst title insurance company employees, 
title insurance claims are sometimes jokingly 
referred to as the “dark side” of the business. 
Claims regarding burial grounds seem to fit 
uniquely into this category. Two of the largest 
losses incurred by Stewart Title in South Carolina 
in recent years have been as a result of ancient 
cemeteries located on the insured property. 
These claims are discussed in this article. 

Claim One: The Dream Home
Mr. and Mrs. Rogers, while boating near the 
Cooper River, discovered on the banks of 
Molasses Creek the site for their dream home. In 
the U.S. District Court’s order referenced below, 
it is noted that “the property looks like a dump, 
with old tires, stoves, refrigerators without doors, 
piles of roof shingles and other construction 
debris, and areas containing trash and bottles 
from parties in the woods.” 

Plaintiffs planned to purchase the property from 
a developer and build one home. The insureds 
found evidence of graves on the site. However, 
they planned to relocate the graves because it 
was their belief the cemetery was abandoned.

Prior to closing, Mrs. Rogers met with several 
individuals on the property trying to get a sense 
of how many graves would have to be moved. 
They were advised that there were “15 to 25-ish 
graves” which would be relocated at a cost of 
$1,100 per grave.

Mr. and Mrs. Rogers consulted with Stewart 
Title’s agent, about various issues with the 
property, including the graves located on the 
property. The closing attorney/agent advised 
that he would not become involved in removing 
the graves. 

The agent issued the ALTA Residential Title 
Insurance 1987 “plain language” Policy and 
failed to take exception to the cemetery. 
The only exception which appeared possibly 
related to this situation was “easement to the 
Prince Family cemetery”. 

At a neighborhood meeting at a church called 
by the Rogers, a plan to remove the graves 
was presented. Those present at the meeting 
vehemently opposed and showed hostility 
towards the Rogers. (The meeting was held 
even though the Rogers later asserted that they 
thought the cemetery was “abandoned”). 

The Rogers withdrew a petition to relocate the 
graves. Subsequently, the East Cooper Civic 
Club together with a number of individuals filed 
suit. It was alleged that the property had been 
used for 130 years as a cemetery and that it was 
not abandoned.

It came to our attention that in the 1980s’ 
development of The Piggly Wiggly grocery store 
(“The Pig”) on Highway 17, a number of graves 
were removed from that site to the insured 
property. 
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Stewart Title defended the insureds against 
the plaintiff descendants with a reservation 
of rights. After some years, an agreement 
was reached between the parties and an 
order was entered agreeing that 2.32 acres 
of the plaintiffs’ 3.782 acre property was a 
publicly dedicated cemetery. 

Subsequently, Stewart Title denied the 
claim on the basis of Exclusion 3a in the 
policy, which excludes from coverage: 

3. Defects, liens, encumbrances, adverse 
claims or other matters:

a) created, suffered, assumed or agreed to 
by the insured claimant;

The Rogers filed suit in the U.S. District 
Court against Stewart Title. At trial, the 
Rogers could recall seeing only three or four 
gravesites on the subject property. 

The court found coverage under the policy 
citing the applicable insured title risks 
insured in the policy as: 

•	 Someone	else	owns	an	interest 
in your title.

•	 Someone	else	has	an	easement.
•	 Other	defects,	liens	or	encumbrances.

The court held that the exclusion “created, 
allowed, or agreed to” was not ambiguous; 
but held that the exclusion did not apply 
under the facts of this matter. “The plaintiffs 
did not create the title risk because they 
did not bury anyone on Lot A”, reasoned 
the court. The court held that the insureds, 
the Rogers, suffered damages or over 
$2,000,000 and awarded the insureds the 
policy amount of $1,000,000. 

On	appeal	to	the	U.S.	Court	of	Appeals	for	
the Fourth Circuit, the insureds’ judgment 
against Stewart was confirmed. 

Claim Two: Them Bones
The insured’s husband was working on 
the insured property when he discovered 
human bones. An ALTA Residential Title 
Insurance 1987 “plain language” Policy had 

been issued in the amount of $454,000, 
with an exception for an area reserved for 
a cemetery on a recorded plat along with a 
general exception for “other matters which 
would be disclosed by an accurate survey 
or	 inspection	of	 the	premises”.	On	 record,	
plats in the chain of title at least back to 
1952 showed a cemetery. This cemetery 
had been located on several plats in the 
chain of title and was on the subdivision 
plat, but the platted cemetery did not extend 
over the entire three acre lot. 

The insured filed a claim for graves lying 
outside the bounds of the cemetery as 
shown on her individual lot plat. In support 
of the claim, the insured forwarded a “study” 
of the lot by a local historian, indicating that 
there were likely to be 150 to 250 graves on 
the three acre lot. The historian noted that it 
was an “educated opinion”. This was based 
only on anecdotal evidence and not physical 
evidence of the existence of graves. 

In the course of investigating this matter, 
Stewart Title employed an engineering 
firm to use Ground Penetrating Radar 
(GPR) and EM technology to determine 
possible graves. The GPR indicated some 
18 “anomalies” which may be grave sites 
outside of the platted cemetery area. An 
archaeological firm was hired and proposed 
that the estimated 15 to 18 graves could be 
removed for $1,200 apiece, assuming there 
would be no opposition from the community 
of the removal of the graves. 

Coverage counsel was retained by Stewart 
Title, and the claim was denied. Thereafter, 
the insured filed litigation against Stewart 
Title. The number of graves claimed to 
be present escalated to 600, according 
to the insured. A confidential settlement 
agreement between the insureds and 
Stewart was entered into. 

Unfortunately, this claim arose again when 
an agent insured a refinance on the subject 
property without exception for the cemetery 
in the policy. The insured mortgagee 
foreclosed, and Stewart Title was again 
involved in litigation over this issue.

Lessons Learned: 
Burial Grounds as Encumbrances
Caution should be exercised in the 
examination of record title as to any 
reference in instruments to grave sites or 
burial grounds on the subject property. 
Exception should be taken for any burial 
grounds delineated on any plat of record. 
Additionally, if a plat indicates the existence 
of a cemetery or graves, the exception 
should be broad enough to encompass 
any unmarked graves located outside a 
designated area. If the subject property is 
adjacent to a dedicated cemetery or a burial 
ground, exception should be taken for 
unmarked graves which may exist on the 
insured property. 

Do not assume by the absence of the 
maintenance thereof that the burial grounds 
have been abandoned. An order of 
abandonment should be obtained. 

If any reference in a recorded document 
gives you reason to believe that a burial 
ground exists on the premises, then a 
Schedule B exception should be taken as 
follows:

Rights of others in and to any burial grounds, 
cemeteries or other places of interment 
located on subject property and rights of 
ingress and egress thereto. 

If a current survey or plat of record indicates 
the presence of a cemetery, you should take 
a specific Schedule B exception referencing 
the plat. 

Please help eliminate costly cemetery claims 
by following these guidelines.

Continued from page 1: CEMETERIES
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Stewart University’s Title 101 – 
Class of 2013 Graduates
The year-long dedication of the following students culminated in their 
graduation celebration on January 8, 2014. Graduates of the 2013 
class are:

Jamie C. Allen (Rachel K. Iverson, P.C.)
John E. Bagwell, Esq. (Bagwell & Associates, PC)
Alexander L. Brown, Esq. (Bagwell & Associates, PC)
Michael Cochenour, Esq. (Morris, Manning & Martin, LLP)
Chris Culp (Shafritz & Dean, LLC)
Ginger Danson (Timmons, Warnes & Associates, LLP)
Tammy Dean (Shafritz & Dean, LLC)
Tracy Garcia (R. E. Hodges, Jr., LLC)
Rhee McCallum (Stewart Title)
Cecilia P. Mercer, Esq. (Timmons, Warnes & Associates, LLP)
Mike Mercer (Busch, Slipakoff & Schuh, LLP)
Sarah Millard (Republic Commercial Title Company, LLC)
Timothy Murray, Esq. (Bagwell & Associates, PC)
Elaine Norton (Busch, Slipakoff & Schuh, LLP)
Jeffery Pruitt, Esq. (C. Jeffery Pruitt, Jr., P.C.)
Richard Shafritz, Esq. (Shafritz & Dean, LLC)
Kelly Shaw (Busch, Slipakoff & Schuh, LLP)
Ashley Smith (Hartman-Imbriale, LLP)
Elizabeth Spivey, Esq. (Busch, Slipakoff & Schuh, LLP)
W. Michael Strickland, Esq. (Strickland, Chesnutt & Lindsay, LLP)
Heather Wable (C. Jeffery Pruitt, Jr., P.C.)
Steven G. Wharton, Esq. (Wharton Law, L.C.)
Traci Wood (Shafritz & Dean, LLC).

Title 101 is a class designed to serve as a forum for Stewart’s 
Georgia agents and their staff to refresh and enhance their skills 
and knowledge. Students in the inaugural class were comprised of 
experienced real property and title insurance professionals, newly 
hired attorneys and employees, closers, paralegals and secretaries. 
The primary objectives of the class are to: renew and refresh skills; 
introduce others who might not be as seasoned to basic principles 
of Georgia’s land title industry; acquaint students with the title 
industry’s unique terminology; develop a solid foundation of real 
property and title insurance knowledge uniquely related to Georgia; 
provide in depth understanding of real estate principles as they relate 
to title insurance underwriting and closing transactions in Georgia; 
and enhance growth opportunities for Stewart agents in Georgia. 

Congratulations to the class of 2013!  
We are proud of you!

All of the graduates 
and the professors

Certificate of  
Completion

Dawn Lewallen and 
graduate, Steve Wharton, 

Wharton Law, L.C.

Graduate,  
Jeffrey C. Pruitt,  

Jr., P.C.

Graduates,  
Traci Wood,  

Richard Shafritz,  
Chris Culp and  

Tammy Dean of  
Shafritz & Dean, LLC, with 

Dawn Lewallen (center)
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Agency Services

Through Stewart University®, you and everyone in your 
agency has full access to our large and continuously 
expanding catalog of courses and webinars on a variety 
of subjects, including recorded webinars from Stewart 
Agency Services’ industry-specific training programs on 
topics such as:

•	Legal

•	1031 exchange

•	Technology

•	Sales and marketing

•	Consumer Financial Protection Bureau (CFPB) 
webinar series including Data Privacy training

You can also take advantage of a variety of professional 
skills courses we offer. These courses cover business 
etiquette, Microsoft®	Office	suite	training,	human	resource	
courses, a wide variety of management courses and  
much more. 

In addition to educational and training materials, we 
understand you need resources to help you comply with 
lenders’ CFPB requirements. To meet these requirements, 
there are various best practices to follow. That’s why we 
created the Stewart Trusted Provider Policy Template 
Library available through Stewart University. These 
templates will help you to document and implement  
policies and procedures, designed around best  
practices – which will increase your efforts toward  
regulatory and lender compliance.

Available templates include:

•	Customer complaint policy and form

•	Non-public information security audit and 
oversight policy

•	Password policy

•	Title insurance and settlement services policy

•	 IT security and computer usage policy 

•	Privacy and information security audit and 
oversight policy

•	Security incident response policy 

•	Security training and awareness policy 

•	Standards of conduct policy 

Use these templates to help establish and enforce 
operational policies and procedures that span areas 
ranging from title production and escrow accounting to 
data security and use of non-public information.

All of these resources and more are available to you 
at no charge. To learn more about Stewart University 
or stewartuniversity.com, email the Stewart University 
Team at stewartuniversity@stewart.com.

Stay ahead of the competition with valuable training 
and resources available at Stewart University.
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Stewart’s Fraud 
and Forgery Watch Program
Fraud and forgery is not a thing of the past, and Stewart agents are 
an important line of defense in detecting fraudulent transactions. 
Stewart’s Fraud and Forgery Watch Program offers an award up 
to $1,000 to any Stewart agent who detects fraud and/or forgery. 
Agents who either prevent policy issuance or offer a curative 
solution, in connection with an order for a Stewart Title policy, are 
eligible for this award as well. If you suspect any fraudulent activity, 
please contact your local underwriter.

About 
Escrow Security Bonds
Independent agencies will benefit greatly from obtaining 
Escrow Security Bonds (ESB) through the program set up by 
Stewart Specialty Insurance Services. 

$500,000 coverage for employee dishonesty and fraud
Provides better coverage for independent agency’s net worth 

Covers funds not yet in possession of the insured
This bond covers losses even if funds are diverted before 
ever reaching the independent agency accounts 

Covers premiums paid for title policies by the insured
In the event premiums for Stewart are stolen, this bond 
covers the independent agency so they don’t have to set 
aside more money for those premiums 

Provides coverage for theft
Employee Dishonesty expanded to include “Theft”, 
which is an easier standard of proof to establish than 
Employee Dishonesty 

Preferred discounted pricing
Stewart provides the lowest cost option to meet the newly 
implemented ESB policy 

Issued within 24 hours
Streamlined online process allows for efficient information 
collection and quick policy delivery (i.e., it does not take long 
to fill out the application and be accepted – 5 to 10 minutes)

Pay by installment plan
Unlike traditional bonds, this option allows you to pay over 
time versus paying the full balance upon enrollment 

Please note: the above are general descriptions of coverage. 
Policy terms, conditions and exclusions may limit or take 
away some of the coverage mentioned above. To get started 
or for more information, please contact your ASM or Stewart 
Specialty Insurance Services at specialtyinsurance@stewart.
com or (866) 845-4676.
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Employee Spotlight
Michelle Balachowski

Michelle began her career in the 
title industry 10 years ago in the 
Stewart marketing department. 

While working with Stewart, she 
was selected to be a part of the 
Thomas F. Shealy Georgia Future 
Leaders program. It is designed 
to help develop new leaders in 

the mortgage industry, and Michelle graduated from the 
program in 2003.

As an agency sales representative in Georgia, Michelle 
covers Metro Atlanta, South Western Georgia, North 
Western Georgia and some southeastern parts of the 
state. Also, Michelle specializes in helping agents grow 
their business through sales and marketing techniques.

She is a member of Mortgage Bankers and Mortgage 
Brokers Associations. She also volunteers at Camp 
Sunshine, a facility that provides recreational and 
educational programs for children with cancer and  
their families.

Michelle earned her degree in business from Reinhardt 
College and resides in Marietta, Georgia, with her husband 
and two children. When not working, she enjoys outdoor 
activities, spending time with her family and being active in 
the parent group at her children’s school. 

Regional TIPS for 2014 Announcement
Stewart has decided to change it up this year with TIPS. We will host regional 
TIPS each quarter. Look for “save the date” notices throughout the year. Our first 
regional TIPS was in Warner Robins on March 11. The next TIPS will be on June 4.

http://www.stewart.com/georgia
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